IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLIE A, BURRELL, JR , : ClVIL ACTI ON
: NO. 00-4697
Pl ai ntiff,
V.

UNI TED HEALTHCARE
| NSURANCE CO. ET AL.,

Def endant s.

MEMORANDUM AND ORDER

AND NOW this 27th day of July, 2001, it is hereby
ORDERED t hat defendants’ notion for partial summary judgnent
(doc. no. 43) is GRANTED. The court’s order as to plaintiff’s
claimfor bad faith is based on the foll ow ng reasoning:?

Plaintiff contends that defendant United Heal t hCare
| nsurance Conpany exercised bad faith in denying his claimfor
coverage of his in-patient stay in the Post Traumatic Stress
D sorder Unit (the “PTSD Unit”) of the Coatesville Veterans’
Adm ni stration Medical Center’'s (the “Coatesville VAMC).
Pennsyl vani a | aw provi des a cause of action against insurance
conpanies for bad faith. See 42 Pa. Cons. Stat. § 8371. Bad

faith is defined as:

1. Defendant’s notion also seeks summary judgnent as to
plaintiff’s claimfor breach of fiduciary duty. Because
plaintiff raised no opposition to defendant’s notion as to that
claimand submtted a draft order to that effect, see doc. no.
55, the court will grant defendant’s notion as to plaintiff’'s
claimfor breach of fiduciary duty w thout further discussion.
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any frivolous or unfounded refusal to pay proceeds of a
policy; it is not necessary that such refusal be
fraudul ent. For purposes of an action agai nst an
insurer for failure to pay a claim such conduct
inports a di shonest purpose and neans a breach of a
known duty (i.e. good faith and fair dealing), through
sone notive of self-interest or ill wll; mere
negl i gence or bad judgnment is not bad faith.

Terletsky v. Prudential Prop. and Cas. Ins. Co., 437 Pa. Super.

108, 649 A 2d 680, 688 (Pa. Super. Ct. 1994) (quoting Black's Law

Dictionary 139 (6th ed. 1990)).

In order to recover under a claimof bad faith, a
plaintiff must show by clear and convincing evidence that: (1)
the insurer did not have a reasonabl e basis for denying benefits
under the policy; and (2) the insurer did not know or recklessly
di sregarded the fact that it |acked a reasonabl e basis for

denying the claim? See id. (citing D Anbrosio v. Pennsylvania

Nat’'| Mut. Cas. Ins. Co., 494 Pa. 501, 507, 431 A 2d 966, 970

(Pa. 1981)). dear and convincing evidence is evidence that is
“so clear, direct, weighty and convincing as to enable the [fact
finder] to cone to a clear conviction, wthout hesitancy, of the

truth of the precise facts inissue. . . ." United States Fire

Ins. Co. v. Royal Ins. Co., 759 F.2d 306, 309 (3d Cir. 1985)

(quoting In re Estate of Fickert, 461 Pa. 653, 658, 337 A 2d 592,

2. In order to prove a claimof bad faith, a plaintiff nust
satisfy both prongs of the two-prong test. See Klinger v. State
Farm Mut. Auto. Ins. Co., 115 F.3d 230, 233 (3d GCr. 1997) (“[In
Terl et sky], the Pennsylvania Superior Court applied a two-part
test, both elements of which nmust be supported with clear and
convincing evidence . . . .").
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594 (1975)); see also Polselli v. Nationwde Mut. Fire Ins. Co,

23 F.3d 747 (3rd Gir. 1994).

In this case, defendant cited two primary reasons for
denying plaintiff’s claim First, defendant contends that the
PTSD Unit of the Coatesville VAMC was not an eligible facility
under the terns of plaintiff’s policy because the PTSD Unit did
not have 24 hour coverage by registered nurses. See Pl.’s Ex. K
Def endant points to a letter it received from Matthew Al fonso,
the Conpliance Oficer at the VAMC, which indicates that the PTSD
Unit does not have 24 hour nursing coverage. See Pl.’s Ex. Q

It is undisputed that certain units within the VAMC
other than the PTSD Unit had 24 hour nursing coverage. Plaintiff
points out that the Certificate of Insurance refers to
“Institutions,” rather than “units of institutions.” According
to plaintiff, because certain units within the VAMC have 24 hour
nursing coverage, the PTSD Unit, as a unit of the VAMC, is an
eligible facility. The Certificate of |nsurance requires,
however, that the institution at issue “neets fully” all of the
enuner ated requirenents, including 24 hour nursing coverage.
According to defendant, the fact that the PTSD Unit itself did
not have 24 hour nursing coverage dictated the concl usion that
the VAMC did not “nmeet fully” the eligibility requirenments in
plaintiff’s case.

I n addition, defendant argues that its interpretation
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of the Certificate of Insurance is supported by the | anguage of
the Certificate which provides that while nursing coverage nust
be provided 24 hours a day, physicians need only be “avail abl e at
all times.” Pl.’s Ex. C The Certificate thus sets different
requi renments for physicians and nurses. |If plaintiff’s
interpretation of the Certificate that having a nurse avail abl e
fromanother unit within the sanme institution 24 hours a day is
correct, defendant contends, the Certificate would not have set
forth different requirenents for physicians and nurses. On the
strength of this reasoning, the court finds that defendant’s
interpretation of the Certificate is reasonable, and thus

provi des a reasonabl e basis for denying plaintiff’s claimon the
grounds that the PTSD Unit of the Coatesville VAMC was not an
eligible facility under the Certificate of Insurance.

Def endant’ s second ground for denying plaintiff’s claim
was that plaintiff’s stay was not nedically necessary. A nunber
of facts support defendant’s contention. Wen plaintiff was
admtted to the PTSD Unit, he was assessed as a |ow risk for
sui ci de, hom cide, and assaultiveness, and did not exhibit any
hal | uci nati ons. Throughout plaintiff’s stay, he had no

significant contact with a physician.® H s treatnent plan was

3. Although plaintiff testified that he did neet with Dr.

d asner, the attending psychiatrist, a nunber of tines, he did
not remenber the subject matter of those neetings. See Burrel
Dep. at 220-21
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created by a team of persons that did not include any physicians.
Plaintiff’s “Progress Notes” fromhis stay at the facility are
devoid of any entries nade by a treating physician, and none of
the therapy sessions or treatnent groups in which plaintiff
participated were attended by a physici an. Plaintiff was
permtted to adm nister his own nedication according to a “Self-
Medi cation Contract” he signed upon his adm ssion to the PTSD
Unit. The PTSD Unit did not provide any treatnment for its
patients on weekends, and permtted plaintiff to | eave the
facility on day passes on several occasions. On weekdays, al
mandatory treatnent sessions concluded by 1:30 p.m, with the
exception of weekly drug treatnent and nursing education
nmeetings. Finally, the VAMC s conpliance officer stated that
there was no appreciable difference between the non-acute
residential treatnent that the PTSD Unit provided and outpatient
care. See Alfonso Dep. at 93. Therefore, it was reasonable for
defendant to conclude that the type of treatnent afforded
plaintiff at the VAMC coul d been provided to plaintiff in a non-
hospi tal setting.

Al'l of the above considerations call into doubt the
medi cal necessity of plaintiff’'s stay at the PTSD Unit. Al though
plaintiff produced a letter witten by Dr. Saul Gasner, the PTSD
Unit’s attending psychiatrist, stating that plaintiff’s stay was

in fact nmedically necessary, Dr. G asner nerely states that



“Ia]fter review of the records it is nmy opinion that
[plaintiff’s] episode of hospital care [in the PTSD Unit] was
medi cal |y necessary and appropriate.” This statenent is

concl usory and unsupported by any discussion of the details of
plaintiff’s condition upon adm ssion or treatnent at the VAMC
For this reason, it was not unreasonable for defendant not to
give controlling weight to Dr. 3 asner’s opinion. Accordingly,
the court finds that defendant had a reasonabl e basis for
concluding that plaintiff's stay at the VAMC was not nedically
necessary.*

Even assuming that plaintiff could show that defendant
| acked a reasonabl e basis for denying plaintiff’s claim
plaintiff does not point to evidence such that a reasonable jury
could find by clear and convinci ng evidence that defendant knew
or recklessly disregarded its absence of a reasonable basis for

denying plaintiff’s claim See Hyde Athletic, 969 F. Supp. at

309 (“Plaintiffs have presented the court with no evidence with
which a jury could reasonably conclude that any of the Defendant
insurers acted with recklessness or ill will in dealing wth
Plaintiffs’ clainms. Therefore, the court grants sunmmary judgnent

for the Defendant insurers. . . .”). The gravanen of plaintiff’s

4. The court’s holding that defendant had a reasonabl e basis for
denying plaintiff’'s claimdoes not dictate that defendant’s
interpretation was correct, or that plaintiff will not be given
an opportunity to prove at trial that he was entitled to coverage
during his stay at the VAMC under his policy.
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conplaint is that he was treated differently than other simlarly
situated policy holders. Defendant paid the clains of three of
its policy holders who submtted clains for their stays at the
Coatesville VAMC PTSD Unit. See Pl.’s Ex. GG HH, |Il. Two of
the clains were paid after first being denied on the grounds that
the policy holders’ respective stays at the PTSD Unit were not
medi cally necessary. The third claimwas paid wthout any
investigation into the claimby defendant.

“The bad faith statute addresses only whether insurers
acted recklessly or with ill will in a particular case, not
whet her its business practices are reasonable in general.” Hyde

Athletic Indus., Inc. v. Continental Cas. Co., 969 F. Supp. 289,

307 (E.D. Pa. 1997). The nere fact that defendant did not raise
the question of facility eligibility with respect to the other
claimants, and eventually paid all three of their clains, is not
cl ear and convincing evidence of reckless conduct. Plaintiff
does not point to any evidence suggesting that defendant had
reason to believe that the facility ineligibility rationale it
gave initially for denying plaintiff’s claimwas an unreasonabl e
interpretation of the insurance contract, or that defendant acted
wth any ill will toward plaintiff in particular out of sone
personal aninmus, or that denial of the claimwas the result of
unl awf ul di scrimnation

Def endant’ s busi ness decisions to pay the two clains



that it had initially denied on the basis of a |l ack of nedical
necessity, rather than incurring the risks of litigation, sinply
do not rise to the level of bad faith: “[w hat constitutes a
reasonabl e set of business practices for the investigation and
evaluation of clainms is a question properly left to the

Pennsyl vani a | nsurance Comm ssioner, not a judge and jury.” |d
Defendant’s failure to even investigate the third clai mand
instead sinply pay the claimreflects its prerogative to do so.
The fact that defendant chose to raise a reasonabl e defense in
response to plaintiff’s claimin this case, rather than enter
into a quick settlenent as it did in settling the other clains,
does not give rise to bad faith on the part of defendant.

The ot her allegations of bad faith agai nst defendant
simlarly fail torise to the |level of reckless conduct. In
plaintiff’s view, defendant’s subsequent claimthat plaintiff’s
stay at the PTSD Unit was not nedically necessary is itself bad
faith, because defendant had initially relied solely onits
facility ineligibility rationale in denying plaintiff’s claim
The nere fact, however, that defendant did not set forth all of
the potential grounds for denying a claimin the first instance

does not constitute bad faith. . Wllians v. Hartford Cas.

Ins. Co., 83 F. Supp.2d 567, 574 (E.D. Pa. 2000) (“[I]f there is
a reasonabl e basis for delaying resolution of a claim even if it

is clear that the insurer did not rely on that reason, there



cannot, as a matter of |law be bad faith.”). Mreover, plaintiff
does not offer any evidence suggesting that defendant
intentionally withheld stating the full nedical necessity
rationale to delay resolution of plaintiff’s claimor to
otherwi se unfairly prejudice plaintiff’s prosecution of his claim
or that it intentionally attenpted to disguise the real reason
for denying the claim

Plaintiff’s claimthat defendant failed to suppl enent
his claimfile to reflect evidence that did not support
defendant’s position also fails to establish bad faith. To the
extent that defendant had any duty to update the claimfile to
reflect disagreenent with defendant’s position, there is no
evi dence that defendant’s failure to note: (1) a Coatesville VAMC
enpl oyee’ s di sagreenent with defendant’s contention that the VAMC
did not constitute a hospital; and (2) plaintiff’s forner
counsel’s representation that the PTSD Unit did have 24 hour a
day nursing coverage, was other than, at best, nere negligence,
rather than a conscious disregard for its lack of a reasonable

basis for its position.?®

5. Plaintiff also points out that defendant neglected to supply
to the state Departnment of Insurance for its inquiry into
plaintiff’s conplaint a letter that plaintiff had provided to
def endant from a physician’ s assistant, Helen Book, at the
Coatesville VAMC. See Pl.’s Ex. T. In that letter, Book
contends that the PTSD Unit does have 24 hour coverage by

regi stered nurses, noting that during “off tours” coverage is
provided by a registered nurse in charge assigned to the
bui l di ng. Defendant was aware of this fact, however, but took
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Finally, plaintiff points to an internal email witten
by one of defendant’s enpl oyees acknow edgi ng that another PTSD
Unit did have 24 hour nursing coverage and stating that “[a]t
first [the existence of the 24 hour nursing coverage] was a
concern to ne but | explored other avenues and found that the
certificate | anguage does not support this type of facility
either.” Pl.’s Ex. CC. In plaintiff’s view, the email suggests
that defendant’s investigation of plaintiff’s claimwas a sham
t hat was undertaken for the sole purpose of finding a basis for
denying the claim Although the email does show that the
enpl oyee was predi sposed to deny any claimfor coverage for stays
at PTSD Unit, the enployee clearly states her intention to rely
on the | anguage of the certificate of insurance, rather than on
sone “frivolous or unfounded refusal to pay.” Terletsky, 649
A .2d at 688. The email thus is not evidence that defendant
recklessly disregarded its | ack of a reasonable basis, but
i nstead shows that defendant understood its obligation to ground
any denial of a claimin the |anguage of the certificate of
I nsurance.

Accordingly, the court finds that plaintiff’'s

the position that under the ternms of the Certificate of

| nsurance, nerely having a nurse on call 24 hours a day sonmewhere
in the building did not constitute 24 hour nursing coverage.
Accordingly, defendant’s failure to include Book’s letter in the
materials that it sent to the Departnent of |nsurance does not
reflect a conscious disregard of a | ack of a reasonable basis for
defendant’s denial of plaintiff’s claim
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al l egations of bad faith do not constitute clear and convincing
evi dence upon which a reasonable jury could determ ne that

def endant knew or recklessly disregarded its |ack of a reasonable
basis. For the reasons stated above, defendant’s notion for

summary judgnent as to plaintiff’s bad faith claimis granted.

AND I'T IS SO ORDERED

EDUARDO C. ROBRENG J.
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